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On January 20, 2010, the Petitioner filed a Petition for Writ of Habeas Corpus. In this petition, the Defendant challenges his April 3, 1997 judgment of conviction and sentence for the crime of stalking rendered against the Petitioner in the State Court of Athens-Clarke County in case no. ST-96-CR. The Petitioner states that while he is not currently detained pursuant to this sentence and his sentence has been completed, his claim for relief is due to the “severe and continuing collateral consequences of his conviction: Petitioner has been rendered subject to removal or deportation from the United States, with concomitant loss of his lawful permanent residence, without eligibility for a waiver, and rendered inadmissible to the United States.” (Petitioner, para, 3). The Petitioner also attached an affidavit in support of his petition for a Writ of Habeas Corpus in which he made certain averments.


The Petitioner alleges that the April 3, 1997 judgment of conviction and sentence for the crime of stalking rendered against the Petitioner in the State Court of Athens-Clarke County in case no. ST-96-CR is unlawful for the following reasons: (1) the Court failed to advise Petitioner of the constitutional rights, including the right to a jury trial, that he was waiving by entering a guilty plea, and failed to determine that this plea was voluntary, in violation of the Georgia Constitution and United States Constitution; (2) 
the Court failed to review with Petitioner the rights he was waiving by entering a guilty plea, and further failed to have Petitioner sign a waiver of constitutional rights or a plea agreement; (3) the Court failed to inform [and examine] Petitioner that if he were not a citizen of the United States, entering a guilty plea might have an impact on his immigration status; (4) the attorney representing the Petition rendered ineffective assistance of counsel by failing to investigate and prepare Petitioner’s case properly, failing to advise Petitioner of the constitutional rights, including the right to a jury trial, the Petitioner was waiving by entering a guilty plea, by pressuring Petitioner to enter a guilty plea, by failing to research the immigration consequences of entering a guilty plea, and by failing to advise Petitioner that entering a guilty plea could have an impact on his immigration status. (Petition, para. 6-9).


The Petitioner states that had he been informed of the potential effects of his plea, he “would have pursued an alternative plea, and, if necessary, would have used every available remedy to contest the accusations against him, including motions, trial and appeal.” (Petitioner, para. 11).


On February 8, 2010, the State, through the District Attorney’s Office, filed a Return, Answer, and Motion to Dismiss. The State indicates that the instant petition is barred because of the delay in bringing the instant petition and the prejudice to the State’s ability to respond to the instant petition. The State further argued that the Petitioner’s claims are barred by the defense of laches.


This Court held a hearing on March 18, 2010, during which the State presented evidence and argument. The State informed the Court that in the limited time available, having inquired of the court reporters hired at the time, there appears to be no transcript of the Defendant’s 1997 guilty plea. The State also presented as exhibits the following: a certified copy of a Renuncia De Derechos (or Waiver of Rights form); accusation, withdrawal of a plea of not guilty; memorandum of plea agreement-bargaining; sentencing form. The State indicated that defense counsel (representing the Petitioner for his plea) is unknown; however, it appears that based upon its limited investigation, an attorney named ___ may have been the attorney who represented the Defendant for his guilty plea. This attorney may now be in Chicago, Illinois. The State has only been able to leave her a voicemail and has been unable to speak with her directly concerning the case. 


After the State rested, the Petitioner testified that he is currently a permanent resident of the United States and has never been in the country illegally. He testified that he was detained by the immigration service and is currently in immigration proceedings in the Atlanta Immigration Court due to the fact of his April 3, 1997 stalking conviction. The Petitioner testified that his attorney did not inform him that his 1997 plea might affect his immigration status and did not discuss the immigration consequences of his plea. 


At the conclusion of the March 18, 2010 hearing, the Court took the matter under advisement. The Court also provided a timeline for which the attorneys could present written briefs and responsive pleadings prior to the Court’s ruling. Said briefs and responsive pleadings were filed on March 26, 2010 (by the Petitioner) and April 5, 2010 (by the State). Petitioner’s counsel also presented a Supplemental Memorandum of Law on April 7, 2010.


On March 31, 2010, the United States Supreme Court issued a decision in Padilla v. Kentucky, 2010 WL 1222274 (U.S.), in which the United States Supreme Court concluded that attorney advice regarding deportation is not categorically removed from the ambit of the Sixth Amendment right to counsel and the ineffective assistance of counsel two-prong test found in Strickland v. Washington, 466 U.S. 668 (1984) applies to the extent that a person alleges omissions by counsel regarding deportation.


The Court thereafter scheduled a second hearing on the matter for April 26, 2010 for the parties to specifically address the Padilla ruling. After holding such hearings and after hearing evidence and argument, the Court rules as follows.


The Court first finds that jurisdiction is proper before this Court as the Official Code of Georgia provides that the Superior Court shall have “exclusive jurisdiction of habeas corpus actions arising under this article. If the petitioner is not in custody or is being detained under the authority of the United States, . . . the petition must be filed in the superior court of the county in which the conviction and sentence which is being challenged was imposed.” O.C.G.A. § 9-14-43. Here, the Petitioner is being detained under the authority of the United States and is challenging a conviction and sentence which were filed in Athens-Clarke County, Georgia.


Next, the Court finds that the Defendant may bring the present habeas corpus petition, even though the sentence, which is at issue, has been served. As stated by the Georgia Supreme Court, [a]ny person retrained of his liberty as a result of a sentence imposed by any state court of record may seek a writ of habeas corpus to inquire into the legality of the restraint. Present confinement is not required to show a restraint of liberty; it is sufficient restraint that the petitioner is suffering adverse collateral consequences flowing from his conviction.... ‘The mere fact that the state sentence has been completely served should no longer be a bar to attacking it through habeas corpus even though the petition is not initially filed until after the sentence is complete.’” Tharpe v. Head, 272 Ga. 596 (2000).


The Court further finds, contrary to the State’s arguments, that the habeas petition is timely and is not barred by the doctrine of laches. See Zant v. Cook, 259 Ga. 299, 300 (1989) (“Under the authority Jackson v. Jones, 254 Ga. 127, 129 (1985), this court has not applied the doctrine of laches to habeas corpus cases.”). In support of its arguments, the State referenced O.C.G.A. § 9-14-42(c)(1), which provides that a habeas petition should be filed within one year of a misdemeanor judgment of conviction becoming final. The Court recognizes said code section; however, it also appears that subsection (c)(3) of said code section, O.C.G.A. § 9-14-42, is also applicable in that it provides that a habeas petition should be filed within one year of “[t]he date on which the right asserted was initially recognized by the Supreme Court of the United States or the Supreme Court of Georgia, if that right was newly recognized by said courts and made retroactively applicable to cases on collateral review...” Here, the right at issue was conclusively recognized by the United States Supreme Court on March 31, 2010 in the Padilla case is retroactively applicable. The Petition at issue here was filed January 20, 2010, within one year of the Padilla decision. Accordingly, the Court is unable to uphold this ground of the State’s argument. The Court also recognizes the States authority and argument concerning O.C.G.A. § 9-14-48(e) and prejudice. Said code section provides in relevant part: “[a] petition, other than one challenging a conviction for which a death sentence has been imposed or challenging a sentence of death, may be dismissed if there is a particularized showing that the respondent has been prejudiced in its ability to respond to the petition by delay in its filing unless the petitioner shows by a preponderance of the evidence that it is based on grounds of which he or she could not have had knowledge by the exercise of reasonable diligence before the circumstances prejudicial to the respondent occurred. this subsection shall apply only to convictions had before July 1, 2004.” Here, the State argues prejudice in regard to lack of service of the motion on the Solicitor General; lack of transcript; defense attorney being unknown; the potential defense attorney no longer practices in the State of Georgia and the State has been unable to make contact with her. (The State did indicate that it was able to identify three living witnesses who were likely present at the plea proceeding: the court reporter, the prosecutor, and the State Court Judge.) The Court finds in light of the recent Padilla decision, referenced above, that the present Petition is based on grounds which the Petitioner could not have had knowledge by the exercise of reasonable diligence before the circumstances prejudicial to the State occurred.


In regard to the merits of the Petition, the Court must first set forth the standard of review.  “[I]n each habeas corpus case, the threshold inquiry should be to ascertain whether the right asserted arises under the federal constitution, the state constitution, or state law. The next step in habeas corpus would be to see if waiver, under the corresponding standard, has occurred. In the absence of waiver, the third step would be to determine if the habeas petitioner’s rights were violated. If so, the final step would be to determine whether the error was harmless under the appropriate standard. We will examine each of petitioner’s claims using this four step analysis.” McDuffie v. Jones, 248 Ga. 544, 545-546 (1981) overruled on other grounds by West v. Waters, 272 Ga. 591 (2000).


According to the Georgia Supreme Court: “[o]ne imprisoned after conviction of a crime and seeking discharge by means of a writ of habeas corpus has the burden of proving by a preponderance of the evidence that the judgment attacked is invalid because the prisoner’s constitutionally-protected rights were violated in obtaining the judgment. The habeas proceeding begins with the presumption the petitioner’s judgment of conviction is valid, and that judgment of conviction may not lightly be set aside.” Gaither v. Gibby, 267 Ga. 96, 97 (1996).


“Once a petitioner in a habeas proceeding challenges the validity of a guilty plea, the State has the burden to demonstrate that the plea was voluntarily, knowingly and intelligently made. The State can accomplish this by ‘showing on the record of the guilty plea hearing that the defendant was cognizant of all of the rights he was waiving and the possible consequences of his plea; or [adding to] a silent record by use of extrinsic evidence that affirmatively shows that the guilty plea was knowing and voluntary.’” Beckworth v. State, 281 Ga. 41, 42 (2006). See also Sentinel Offender Services, LLC v. Harrelson, 2010 WL 889582, 2 (Ga. 2010) (“It is well-established that [i]n habeas proceedings, the State bears the burden of showing that a challenged guilty plea was knowingly, voluntarily, and intelligently entered. To satisfy this burden, the State may point to evidence on the record of the guilty plea hearing that the defendant was fully informed and cognizant of all of [her] rights being waived and the consequences of [her] plea, as required by Boykin v. Alabama, 395 U.S. 238 (1969). On the other hand, if the record is silent, the State may rely on extrinsic evidence clearly showing that the plea was knowing and voluntary.”).


As stated above, on March 31, 2010, the United States Supreme Court issued a decision in Padilla v. Kentucky, 2010 WL 1222274 (U.S.), in which the United States Supreme Court concluded that attorney advice regarding deportation is not categorically removed from the ambit of the Sixth Amendment right to counsel and the ineffective assistance of counsel two-prong test found in Strickland v. Washington, 466 U.S. 668 (1984) applies to the extent that a person alleges omissions by counsel regarding deportation. The Court stated that “constitutionally competent counsel would have advised [the defendant] that his conviction . . . made him subject to automatic deportation.” Id.


The Court deems the Padilla case to be applicable and determinative of the facts presently before this Court.


The Sixth Amendment to the U.S. Constitution guarantees a criminal defendant the right to effective assistance of counsel. “The right to counsel plays a crucial role in the adversarial system . . .since access to counsel’s skill and knowledge is necessary to accord [a defendant] the ‘ample opportunity to meet the case of the prosecution’ to which [he is] entitled . . .. [I]t envisions counsel’s playing a role that is critical to the ability of the adversarial system to produce results. An accused is entitled to be assisted by an attorney, whether retained or appointed, who plays the role necessary to ensure that the trial is fair.” Ross v. Kemp, 260 Ga. 312, 313 (1990).


“To prove ineffective assistance of counsel in connection with a guilty plea . . . a defendant must prove that is counsel was deficient, and that absent the deficiency, there is a reasonable probability that he would have proceeded to trial rather than pleading guilty. Smith v. Williams, 277 Ga. 778, 779 (2004) (citations omitted). See also Padilla v. Kentucky, 2010 WL 1222274, 10 (U.S. Ky., 2010) (“moreover, to obtain relief on this type of claim, a petitioner must convince the court that a decision to reject the plea bargain would have been rational under the circumstances.”)


In regard to the deficiency finding, the Court finds that the Petitioner has proven that his counsel was deficient in failing to advise him of the collateral consequences regarding deportation.
 The Court also finds that the State has not met its burden of demonstrating (through direct or extrinsic evidence) that the Petitioner was cognizant of the possible consequences of his plea, specifically in regard to deportation. The Court further finds that the Petitioner has shown that there is a reasonable probability that he would have proceeded to trial rather than pleading guilty if he had been provided said information regarding deportation. This is shown in paragraphs 24 and 25 of the Petitioner’s affidavit in which Petitioner avers that if his attorney “had informed [him] that entering a guilty plea could make [him] inadmissible to the United States [or deportable], [he] would not have entered into the plea agreement, but rather would have used every available remedy, including motions, jury trial and appeal to contest the accusations against [him].” Lastly, the Court further finds that the Petitioner has shown prejudice in that he now faces deportation proceedings.


After reviewing the evidence (inclusive of the record, as well as the extrinsic evidence and the Petitioner’s testimony presented at the March 18, 2010 hearing), this Court concludes that the above-named Petitioner did not receive the effective assistance of counsel guaranteed him by the Sixth and Fourteenth Amendments to the United States Constitution. This is not harmless error. The Court is unable to find that there has been a waiver by the Petitioner of said constitutional rights. The Court finds that the Petitioner is entitled to habeas relief on the ground that he was not informed of the collateral consequence of deportation prior to entering his guilty plea. Accordingly, the Petition for Writ of Habeas Corpus is hereby granted. The Defendant’s 1997 guilty plea is hereby set aside.
NEW YORK v. WILLIAMS

Supreme Court of New York

Appellate Division

Third Department

2010 NY Slip Op 3187; 72 A.D. 3d 1347; 899 N.Y.S. 2d 438; 2010 N.Y. App. Div. LEXIS 3128
Appeal, by permission, from an order of the County Court of Cortland County (Campbell, J.), entered February 23, 2009, which denied defendant’s motion pursuant to CPL 440.10 to vacate the judgment convicting him of the crime of criminal sale of a controlled substance in the third degree, without a hearing.


Defendant, a citizen of St. Kitts-Nevis, was charged in an indictment which criminal sale of a controlled substance in the third degree. He pleaded guilty to that crime, waived his right to appeal and was sentenced to two years in prison followed by two years of post-release supervision. Thereafter, as defendant’s conviction was related to a controlled substance, the Immigration and Naturalization Service commenced deportation proceedings against him (see 8 USC § 1227(a)(2)(B)(i)). Defendant subsequently moved to vacate the judgment of conviction pursuant to CPL 440.10, claiming that he was denied the effective assistance of counsel and that this plea was not knowing and voluntary because his attorney had assured him that pleading guilty would not expose him to deportation. After concluding that defendant’s ineffective assistance challenge did not impact the voluntariness of his plea and was thus precluded by the waiver of his right to appeal, County Court denied the motion without a hearing. With permission from this Court, defendant now appeals.


We reverse. Inasmuch as defendant asserts that he would not have pleaded guilty but for counsel’s representation that doing so would not subject him to deportation, defendant’s ineffective assistance of counsel claim impacts the voluntariness of his plea and survives the waiver of his right to appeal (see People v Marshall, 66 AD3d 1115, 1116 887 N.Y.S.2d 308 (2009)), particularly in view of the recent decision of the United States Supreme Court in Padilla v. Kentucky (US  , 130 S.Ct. 1473, 176 L.Ed. 284, 2010 U.S. LEXIS 2928, 2010 WL 1222274 (Mar. 31, 2010)). Moreover, where a defendant can demonstrate prejudice – that he or she would not have entered the plea and would have insisted on going to trial absent counsel’s misadvice – such a claim may form the basis for vacating a plea (see People v McDonald, 1 NY3d 109, 114-115, 802 N.E.2d 131, 769 N>Y.S.2d 781 (2003)). Here, the affidavit accompanying defendant’s motion indicates that he initially rejected the People’s plea offer, accepting it only after allegedly being assured by counsel several times that pleading guilty would not result in his deportation (cf. id. at 115). Notably, an affidavit submitted by defendant’s girlfriend supports his contention, suggesting that defendant repeatedly expressed reservations about pleading guilty if such a plea might lead him to being deported. According to her, she was present on at least four occasions when defense counsel stated that defendant would not be exposed to deportation proceedings due to his guilty plea. Under such circumstances, County Court should have conducted a hearing prior to deciding defendant’s CPL 44.10 motion (see People v Marshall, 66 AD3d at 1116; People v McKenzie, 4 AD3d 437, 438-440, 771 N.Y.S.2d 551 [2004]; compare People v Argueta, 46 AD3d 46, 51 844 N.Y.S.2d 63 (2007), lv dismissed 10 NY3d 761, 883 N.E.2d 1258, 854 N.Y.S.2d 323 (2008)).

The Georgia Supreme Court has granted cert. in:

Ling v. State, Case No. S10C0460 (March 29, 2010).

Issues:  


(1) Whether the trial court found as a matter of fact that the defendant spoke and understood English well enough to “understand the nature and object of the proceedings against [her], to consult with counsel, and to assist in preparing [her] defense.” Drope v. Missouri, 420 U.S. 162, 171 (1975). Accord Biggs v. State, 281 Ga. 627 (2007).


(2) If not, (a) whether the lack of a translator at trial for a non-English speaking defendant deprives the defendant of her constitutional right to be present at trial; and (b) whether a non-English-speaking defendant is deprived of the right to the effective assistance of counsel where counsel fails to secure an interpreter for trial. (Ling, Case No. A09A1271, November 3, 2009).

HABEAS:  Petition timely filed when stamped “received” by clerk. Hutchinson v. Jarriel, Case No. S10A0059 (March 29, 2010).

Hutchinson’s rape conviction had been affirmed in Hutchinson, 239 Ga. App. 664 (1999). Under O.C.G.A. §9-14-42(c), his conviction having become final before July 1, 2004, the deadline for his filing of a habeas action was July 1, 2008.


He submitted his habeas petition to the habeas court clerk’s office on June 20, 2008, and the clerk stamped it received as of that date. The clerk mistakenly believed, however, that the habeas court had to review a petition before filing, and it was not filed until July 18, 2008.


The habeas court granted the State’s motion to dismiss on the ground that the petition was filed too late.


On appeal, however, the State conceded that Hutchinson had been timely. A pleading is deemed filed on the date it’s delivered to the proper officer in the  clerk’s office. Hood, 282 Ga. 462 (2007). The Supreme Court reverses the dismissal of Hutchinson’s habeas action, and remands to the habeas court for further proceedings.

INEFFECTIVE ASSISTANCE OF COUNSEL: Failure to move to suppress evidence. Suluki v. State, Case No. A09A2021 (March 9, 2010).


The Court of Appeals reverses Suluki’s firearms convictions (felon in possession and concealed weapon), finding that his trial counsel rendered ineffective assistance by failing to file a motion to suppress the gun.


Police went to a hotel to serve arrest warrants on Denarryl Head and Miche Hunt for murder. They encountered Hunt in the lobby and arrested her. She told them that Head was with another guy (Suluki), and that they’d be coming back to the hotel soon. She had registered for two rooms. She said a third guy was still in her room. The police went to the room, confirmed that the guy there was not Head, and moved that guy to another room. The police stationed officers in both rooms.


When the officers heard Suluki coming, they took him down in the hallway and handcuffed him. They found a gun on him.


The Court finds that a motion to suppress would have had merit because an arrest warrant is valid only against the person it names. Citing Grant, 152 Ga. App. 258 (1979): “An officer arresting one not bearing the name set forth in the warrant acts at his peril. And even though he acted in good faith in arresting another than the person named, the warrant will not justify the action.”


The Court rejects the State’s contention that the officers were having only a second-tier Terry stop with Suluki while they were figuring out if he was the guy they wanted. The question is whether a reasonable person would have thought that the detention would be temporary. Someone in Suluki’s position would not have thought so: “The police surprised him from inside his room, he either fell or was taken down to the floor by police officers, placed in handcuffs, and questioned about a murder before the gun was [found].”


Given the facts developed at trial, trial counsel was deficient for failing to move to suppress the only of State’s evidence against Suluki. “A reasonable probability . . .exists that the outcome would have been different if Suluki’s counsel had filed such a motion.” State v. Fisher, 293 Ga. App. 228 (2008); Perez, 284 Ga. App. 212 (2007).

INEFFECTIVE ASSISTANCE OF COUNSEL: Not objecting to co-defendant’s statement; “Strategy” doesn’t immunize against.
LEADING QUESTIONS: Can be so incriminating that can’t presume jury not affected.  Cabrera v. State, Case No. A09A1658 (April 12, 2010).

The Court of Appeals reverses Cabrera’s conviction for trafficking in methamphetamine. A confidential informant arranged a buy with Cabrera’s co-indictee, Arroyo. Cabrera drove with Arroyo in the passenger seat. About two pounds of meth worth $89,000 was found in the back storage area of the SUV.


Arroyo struck a deal to testify against Cabrera – he pled guilty and during his plea colloquy, he implicated Cabrera. When Arroyo was called as a witness at Cabrera’s trial the next day, he refused to testify, and the prosecutor started asking leading questions. The Court cites at length the prosecutor’s questions about what Arroyo had said under oath about Cabrera’s involvement – Arroyo repeatedly responding that he would not answer any questions. The prosecutor also asked him what had happened to cause him to refuse to answer questions, and asking him wasn’t it true that there’d been discussions about segregating him from Cabrera at the jail and that he’d been in the same cell block with Cabrera until yesterday. Cabrera’s attorney did not object to this, and did not object to the introduction of Arroyo’s plea colloquy.


The Court of Appeals finds that Cabrera’s attorney rendered ineffective assistance of counsel by failing to raise a Sixth Amendment Confrontation Clause objection to all this, and that there was a reasonable probability that the outcome would have different if counsel had objected to the prosecutor’s questioning of Arroyo – that questioning refuted the defense that Cabrera was an innocent driver not involved in the drug transaction. The questioning also implied that Cabrera had threatened Arroyo to keep him from testifying.


“In this case, the numerous questions posed by the State were so powerfully incriminating that we cannot presume that the jury followed the trial court’s instruction against treating the questions posed by the lawyers as evidence.”


At the motion for new trial hearing, Cabrera’s trial attorney agreed that “these issues of objection were strategic in nature” based on her defense theory that Cabrera was an innocent driver who gave a ride to the wrong person. She also testified that she did not have a problem with the jury hearing the contents of Arroyo’s plea colloquy through the State’s leading questions because she had expected Arroryo to testify about his involvement with the drugs. She acknowledged that if she had been “aware of common law that said a plea was inadmissible in the face of a co-defendant’s refusal to testify, were I ware of a piece of law that said that, I would have kept it out.”



The Court notes that such is well-established, law, and so concludes that it was ineffective to fail to object. Citing Benham, 277 Ga. 516 (2004), the Court finds that to the extent that counsel had failed to object based on trial strategy, such was not a reasonable decision a competent attorney would have made under the circumstances, and says that invoking the words “tactics” and “strategy” does not immunize trial counsel against an ineffective assistance of counsel claim. Hanifa, 269 Ga. 797 (1998); Lingerfelt, 235 Ga. 139 (1975).

SEARCH & SEIZURE:  Exceeding scope of consent (fishing expedition). State v. Neese, Case No. A09A2188 (March 12, 2010).

Neese was fishing in a private residential area when he was approached by an officer who asked for identification. Neese said his identification was in his backpack and told the officer he could retrieve it. The officer asked if there was anything else in the backpack he should be concerned about. Neese said no and said he could check. The officer found lots of fishing stuff, Neese’s ID, and a flashlight. He opened the flashlight and found methamphetamine inside it.


The Court of Appeals affirms the trial court’s grant of Neese’s motion to suppress.


Neese’s argument was that his consent was limited to the officer looking in the backpack for his ID and for what the officer would be concerned about – weapons.


The Court rejects the State’s argument that Neese’s consent allowed a general search of the backpack and points out that the officer did not tell Neese that he was looking for drugs. The Court finds that Neese’s consent was limited and could not be construed as authorizing the officer to look in the flashlight which was too small to contain a weapon. Brooks, 285 Ga. 424 (2009); State v. Goode, 298 Ga. App. 749 (2009); McNeil, 248 Ga. App. 70 (2001); Taylor, 230 Ga. App. 749 (1998).

SEARCH & SEIZURE: No probable cause for arrest after traffic stop. State v. Crumpton, Case No. A09A2387 (March 3, 2010).


The Court of Appeals affirms the trial court’s grant of Crumpton’s motion to suppress the crack cocaine which was found in a fecal-covered bag which he had excreted while in a detention room at HQ where he’d been taken after his arrest after a traffic stop.


Officers who knew Crumpton because of his previous run-ins with the law saw him in his car at 1:00 am. He seemed to be turning his head away from them and driving suspiciously. They noticed that half of his taillight was out so they stopped him. When they approached his car, he was stretched out in an odd way, his shorts were unzipped, and his foot was shaking uncontrollably. They suspected that he was concealing contraband in his anus.


Crumpton refused to give consent to search so the officers called for a drug dog. The dog alerted on the driver’s door and a rear panel but no drugs were found.


Crumpton was told that the dog alert now authorized the officers to search him. Crumpton said ok. The officers found $566 in his pocket, and told him they wanted to search his crotch and buttocks. Crumpton exposed himself, but squeezed his buttocks together so tightly that they were shaking. He was told they needed to look up his butt-crack. That’s where Crumpton drew the line. He was arrested and told that a search warrant was going to be obtained to search his person.

The Court finds that the trial court correctly determined that the circumstances did not combine to show probable cause for Crumpton’s arrest. His criminal history was not sufficient and even if Crumpton had consented to a search of his person and even allowed the officers to view his genitals, such consent does not normally encompass a body cavity search. That the drug dog alerted to the seat on which Crumpton had sat, that was after he had already been handcuffed. Since there was no probable cause to arrest Crumpton, the discovery of the drugs was the result of an improper arrest. Walker, 299 Ga. App. 788 (2009).

Source: What’s the Decision
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� The Court notes that a review of the 1997 United States Code, 8 U.S.C.A. §1251(a)(2)(E)(i) shows that stalking is a deportable offense. The Court finds that the consequences of the Petitioner’s plea were clear and could have been easily determined by the reading of this deportation statute.
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